Federal Elements of Canadian Constitution

[from the Constitution Acts, 1867 — 1982]

VI. DISTRIBUTION OF LEGISLATIVE POWERS

Powers of the Parliament

Legislative Authority of Parliament of Canada

91. It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and
House of Commons, to make Laws for the Peace, Order, and good Government of Canada, in
relation to all Matters not coming within the Classes of Subjects by this Act assigned exclusively
to the Legislatures of the Provinces; and for greater Certainty, but not so as to restrict the
Generality of the foregoing Terms of this Section, it is hereby declared that (notwithstanding
anything in this Act) the exclusive Legislative Authority of the Parliament of Canada extends to
all Matters coming within the Classes of Subjects next hereinafter enumerated; that is to say,

1. Repealed.’ )

1A. The Public Debt and Property."

2. The Regulation of Trade and Commerce.

2A. Unemployment insurance. ™

The raising of Money by any Mode or System of Taxation.

The borrowing of Money on the Public Credit.

Postal Service.

The Census and Statistics.

Militia, Military and Naval Service, and Defence.

The fixing of and providing for the Salaries and Allowances of Civil and other
Officers of the Government of Canada.
9. Beacons, Buoys, Lighthouses, and Sable Island.

10. Navigation and Shipping.

11. Quarantine and the Establishment and Maintenance of Marine Hospitals.

12.  Sea Coast and Inland Fisheries.

13. Ferries between a Province and any British or Foreign Country or between Two

Provinces.

14. Currency and Coinage.

15. Banking, Incorporation of Banks, and the Issue of Paper Money.

16. Savings Banks.

17. Weights and Measures.

18. Bills of Exchange and Promissory Notes.

19. Interest.

20. Legal Tender.

21. Bankruptcy and Insolvency.

22. Patents of Invention and Discovery.

23.  Copyrights.
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24.
25.
26.
27.

28.
29.

Indians, and Lands reserved for the Indians.

Naturalization and Aliens.

Marriage and Divorce.

The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but
including the Procedure in Criminal Matters.

The Establishment, Maintenance, and Management of Penitentiaries.

Such Classes of Subjects as are expressly excepted in the Enumeration of the
Classes of Subjects by this Act assigned exclusively to the Legislatures of the
Provinces.

And any Matter coming within any of the Classes of Subjects enumerated in this Section shall
not be deemed to come within the Class of Matters of a local or private Nature comprised in the
Enumeration of the Classes of Subjects by this Act assigned exclusively to the Legislatures of
the Provinces."

Exclusive Powers of Provincial Legislatures

Subjects of exclusive Provincial Legislation

92. In each Province the Legislature may exclusively make Laws in relation to Matters coming
within the Classes of Subjects next hereinafter enumerated; that is to say,

1

3.
. The Establishment and Tenure of Provincial Offices and the Appointment and

10.

. Repealed.”
2.

Direct Taxation within the Province in order to the raising of a Revenue for
Provincial Purposes.
The borrowing of Money on the sole Credit of the Province.

Payment of Provincial Officers.

. The Management and Sale of the Public Lands belonging to the Province and of the

Timber and Wood thereon.

. The Establishment, Maintenance, and Management of Public and Reformatory

Prisons in and for the Province.

. The Establishment, Maintenance, and Management of Hospitals, Asylums, Charities,

and Eleemosynary Institutions in and for the Province, other than Marine
Hospitals.

. Municipal Institutions in the Province.
. Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of a

Revenue for Provincial, Local, or Municipal Purposes.

Local Works and Undertakings other than such as are of the following Classes:
(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works
and Undertakings connecting the Province with any other or others of the
Provinces, or extending beyond the Limits of the Province:
(b) Lines of Steam Ships between the Province and any British or Foreign
Country:
(c) Such Works as, although wholly situate within the Province, are before or
after their Execution declared by the Parliament of Canada to be for the general
Advantage of Canada or for the Advantage of Two or more of the Provinces.



11. The Incorporation of Companies with Provincial Objects.

12. The Solemnization of Marriage in the Province.

13. Property and Civil Rights in the Province.

14. The Administration of Justice in the Province, including the Constitution,
Maintenance, and Organization of Provincial Courts, both of Civil and of
Criminal Jurisdiction, and including Procedure in Civil Matters in those Courts.

15. The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any
Law of the Province made in relation to any Matter coming within any of the
Classes of Subjects enumerated in this Section.

16. Generally all Matters of a merely local or private Nature in the Province.

Non-Renewable Natural Resources, Forestry Resources and Electrical Energy

Laws respecting non-renewable natural resources, forestry resources and electrical energy
92A. (1) In each province, the legislature may exclusively make laws in relation to

(a) exploration for non-renewable natural resources in the province;

(b) development, conservation and management of non-renewable natural resources and
forestry resources in the province, including laws in relation to the rate of primary
production therefrom; and

(c) development, conservation and management of sites and facilities in the province for
the generation and production of electrical energy.

Export from provinces of resources

(2) In each province, the legislature may make laws in relation to the export from the province to
another part of Canada of the primary production from non-renewable natural resources and
forestry resources in the province and the production from facilities in the province for the
generation of electrical energy, but such laws may not authorize or provide for discrimination in
prices or in supplies exported to another part of Canada.

Authority of Parliament

(3) Nothing in subsection (2) derogates from the authority of Parliament to enact laws in relation
to the matters referred to in that subsection and, where such a law of Parliament and a law of a
province conflict, the law of Parliament prevails to the extent of the conflict.

Taxation of resources

(4) In each province, the legislature may make laws in relation to the raising of money by any
mode or system of taxation in respect of

(a) non-renewable natural resources and forestry resources in the province and the
primary production therefrom, and

(b) sites and facilities in the province for the generation of electrical energy and the
production therefrom,



whether or not such production is exported in whole or in part from the province, but such laws
may not authorize or provide for taxation that differentiates between production exported to
another part of Canada and production not exported from the province.

“Primary production”

(5) The expression “primary production” has the meaning assigned by the Sixth Schedule.

Existing powers or rights

(6) Nothing in subsections (1) to (5) derogates from any powers or rights that a legislature or
government of a province had immediately before the coming into force of this section.”

Education

Legislation respecting Education

93. In and for each Province the Legislature may exclusively make Laws in relation to
Education, subject and according to the following Provisions:

(1) Nothing in any such Law shall prejudicially affect any Right or Privilege with respect to
Denominational Schools which any Class of Persons have by Law in the Province at the Union;

(2) All the Powers, Privileges, and Duties at the Union by Law conferred and imposed in Upper
Canada on the Separate Schools and School Trustees of the Queen’s Roman Catholic Subjects
shall be and the same are hereby extended to the Dissentient Schools of the Queen’s Protestant
and Roman Catholic Subjects in Quebec;

(3) Where in any Province a System of Separate or Dissentient Schools exists by Law at the
Union or is thereafter established by the Legislature of the Province, an Appeal shall lie to the
Governor General in Council from any Act or Decision of any Provincial Authority affecting any
Right or Privilege of the Protestant or Roman Catholic Minority of the Queen’s Subjects in
relation to Education;

(4) In case any such Provincial Law as from Time to Time seems to the Governor General in
Council requisite for the due Execution of the Provisions of this Section is not made, or in case
any Decision of the Governor General in Council on any Appeal under this Section is not duly
executed by the proper Provincial Authority in that Behalf, then and in every such Case, and as
far only as the Circumstances of each Case require, the Parliament of Canada may make
remedial Laws for the due Execution of the Provisions of this Section and of any Decision of the
Governor General in Council under this Section."

Quebec
93A. Paragraphs (1) to (4) of section 93 do not apply to Quebec. "t

Uniformity of Laws in Ontario, Nova Scotia, and New Brunswick



Legislation for Uniformity of Laws in Three Provinces

94. Notwithstanding anything in this Act, the Parliament of Canada may make Provision for the
Uniformity of all or any of the Laws relative to Property and Civil Rights in Ontario, Nova
Scotia, and New Brunswick, and of the Procedure of all or any of the Courts in those Three
Provinces, and from and after the passing of any Act in that Behalf the Power of the Parliament
of Canada to make Laws in relation to any Matter comprised in any such Act shall,
notwithstanding anything in this Act, be unrestricted; but any Act of the Parliament of Canada
making Provision for such Uniformity shall not have effect in any Province unless and until it is
adopted and enacted as Law by the Legislature thereof.

Old Age Pensions

Legislation respecting old age pensions and supplementary benefits

94A. The Parliament of Canada may make laws in relation to old age pensions and
supplementary benefits, including survivors’ and disability benefits irrespective of age, but no
such law shall affect the operation of any law present or future of a provincial legislature in
relation to any such matter.™

Agriculture and Immigration

Concurrent Powers of Legislation respecting Agriculture, etc.

95. In each Province the Legislature may make Laws in relation to Agriculture in the Province,
and to Immigration into the Province; and it is hereby declared that the Parliament of Canada
may from Time to Time make Laws in relation to Agriculture in all or any of the Provinces, and
to Immigration into all or any of the Provinces; and any Law of the Legislature of a Province
relative to Agriculture or to Immigration shall have effect in and for the Province as long and as
far only as it is not repugnant to any Act of the Parliament of Canada.

3. Forum of Federations: (http://www.forumfed.org/en/index.php). The Forum of Federations
is an international governance organization founded in Canada and funded by nine other
governments—Australia, Brazil, Ethiopia, Germany, India, Mexico, Nigeria, Pakistan and
Switzerland.



" A new class 1 was added by the British North America (No. 2) Act, 1949, 13 Geo. VI, c. 81 (U.K.). That Act
and class 1 were repealed by the Constitution Act, 1982. The matters referred to in class 1 are provided for in
subsection 4(2) and Part V of the Constitution Act, 1982. As enacted, class 1 read as follows:

1. The amendment from time to time of the Constitution of Canada, except as regards matters coming within the classes
of subjects by this Act assigned exclusively to the Legislatures of the provinces, or as regards rights or privileges by
this or any other Constitutional Act granted or secured to the Legislature or the Government of a province, or to any
class of persons with respect to schools or as regards the use of the English or the French language or as regards the
requirements that there shall be a session of the Parliament of Canada at least once each year, and that no House of
Commons shall continue for more than five years from the day of the return of the Writs for choosing the House:
provided, however, that a House of Commons may in time of real or apprehended war, invasion or insurrection be
continued by the Parliament of Canada if such continuation is not opposed by the votes of more than one-third of the
members of such House.

I The original class 1 was re-numbered by the British North America (No. 2) Act, 1949, 13 Geo. VI, c. 81
(U.K)), as class 1A.

I Added by the Constitution Act, 1940, 3-4 Geo. VI, c. 36 (U.K.).

v Legislative authority has been conferred on Parliament by other Acts as follows:

1. The Constitution Act, 1871, 34-35 Vict., c. 28 (U.K.):

2. The Parliament of Canada may from time to time establish new Provinces in any territories forming for the time
being part of the Dominion of Canada, but not included in any Province thereof, and may, at the time of such
establishment, make provision for the constitution and administration of any such Province, and for the passing of laws
for the peace, order, and good government of such Province, and for its representation in the said Parliament.

3. The Parliament of Canada may from time to time, with the consent of the Legislature of any province of the said
Dominion, increase, diminish, or otherwise alter the limits of such Province, upon such terms and conditions as may be
agreed to by the said Legislature, and may, with the like consent, make provision respecting the effect and operation of
any such increase or diminution or alteration of territory in relation to any Province affected thereby.

4. The Parliament of Canada may from time to time make provision for the administration, peace, order, and good
government of any territory not for the time being included in any Province.

5. The following Acts passed by the said Parliament of Canada, and intituled respectively, — “An Act for the
temporary government of Rupert’s Land and the North Western Territory when united with Canada”; and “An Act to
amend and continue the Act thirty-two and thirty-three Victoria, chapter three, and to establish and provide for the
government of “the Province of Manitoba”, shall be and be deemed to have been valid and effectual for all purposes
whatsoever from the date at which they respectively received the assent, in the Queen’s name, of the Governor General
of the said Dominion of Canada.

6. Except as provided by the third section of this Act, it shall not be competent for the Parliament of Canada to alter the
provisions of the last-mentioned Act of the said Parliament in so far as it relates to the Province of Manitoba, or of any
other Act hereafter establishing new Provinces in the said Dominion, subject always to the right of the Legislature of
the Province of Manitoba to alter from time to time the provisions of any law respecting the qualification of electors
and members of the Legislative Assembly, and to make laws respecting elections in the said Province.

The Rupert’s Land Act, 1868, 31-32 Vict., c. 105 (U.K.) (repealed by the Statute Law Revision Act, 1893, 56-
57 Vict., c. 14 (U.K.)), had previously conferred similar authority in relation to Rupert’s Land and the
North-Western Territory upon admission of those areas.

2. The Constitution Act, 1886, 49-50 Vict., c. 35 (U.K.):

1. The Parliament of Canada may from time to time make provision for the representation in the Senate and House of
Commons of Canada, or in either of them, of any territories which for the time being form part of the Dominion of
Canada, but are not included in any province thereof.

3. The Statute of Westminster, 1931, 22 Geo. V, ¢. 4 (U.K.):



3. It is hereby declared and enacted that the Parliament of a Dominion has full power to make laws having extra-
territorial operation.

4. Under section 44 of the Constitution Act, 1982, Parliament has exclusive authority to amend the
Constitution of Canada in relation to the executive government of Canada or the Senate and House of
Commons. Sections 38, 41, 42 and 43 of that Act authorize the Senate and House of Commons to give their
approval to certain other constitutional amendments by resolution.

¥ Class 1 was repealed by the Constitution Act, 1982. As enacted, it read as follows:

1. The Amendment from Time to Time, notwithstanding anything in this Act, of the Constitution of the Province,
except as regards the Office of Lieutenant Governor.

Section 45 of the Constitution Act, 1982 now authorizes legislatures to make laws amending the constitution of
the province. Sections 38, 41, 42 and 43 of that Act authorize legislative assemblies to give their approval by
resolution to certain other amendments to the Constitution of Canada.

v Added by section 50 of the Constitution Act, 1982.
Vi An alternative was provided for Manitoba by section 22 of the Manitoba Act, 1870, 33 Vict., ¢. 3 (confirmed by
the Constitution Act, 1871, 34-35 Vict,, c. 28 (U.K.)), which section reads as follows:

22. In and for the Province, the said Legislature may exclusively make Laws in relation to Education, subject and according to
the following provisions:

(1) Nothing in any such Law shall prejudicially affect any right or privilege with respect to Denominational Schools which
any class of persons have by Law or practice in the Province at the Union:

2. An appeal shall lie to the Governor General in Council from any Act or decision of the Legislature of the Province, or
of any Provincial Authority, affecting any right or privilege, of the Protestant or Roman Catholic minority of the
Queen’s subjects in relation to Education:

3. In case any such Provincial Law, as from time to time seems to the Governor General in Council requisite for the due
execution of the provisions of this section, is not made, or in case any decision of the Governor General in Council on
any appeal under this section is not duly executed by the proper Provincial Authority in that behalf, then, and in every
such case, and as far only as the circumstances of each case require, the Parliament of Canada may make remedial
Laws for the due execution of the provisions of this section, and of any decision of the Governor General in Council
under this section.

An alternative was provided for Alberta by section 17 of the Alberta Act, 1905, 4-5 Edw. VII, c. 3, which section
reads as follows:

17. Section 93 of the Constitution Act, 1867, shall apply to the said province, with the substitution for paragraph (1) of the said
section 93 of the following paragraph:

(1) Nothing in any such law shall prejudicially affect any right or privilege with respect to separate schools which any
class of persons have at the date of the passing of this Act, under the terms of chapters 29 and 30 of the Ordinances of
the Northwest Territories, passed in the year 1901, or with respect to religious instruction in any public or separate
school as provided for in the said ordinances.

2. In the appropriation by the Legislature or distribution by the Government of the province of any moneys for the
support of schools organized and carried on in accordance with the said chapter 29 or any Act passed in amendment
thereof, or in substitution therefor, there shall be no discrimination against schools of any class described in the said
chapter 29.

3. Where the expression “by law” is employed in paragraph 3 of the said section 93, it shall be held to mean the law as
set out in the said chapters 29 and 30, and where the expression “at the Union” is employed, in the said paragraph 3, it
shall be held to mean the date at which this Act comes into force.



An alternative was provided for Saskatchewan by section 17 of the Saskatchewan Act, 1905, 4-5 Edw. VII, c. 42,
which section reads as follows:

17. Section 93 of the Constitution Act, 1867, shall apply to the said province, with the substitution for paragraph (1) of the said
section 93, of the following paragraph:

(1) Nothing in any such law shall prejudicially affect any right or privilege with respect to separate schools which any
class of persons have at the date of the passing of this Act, under the terms of chapters 29 and 30 of the Ordinances of
the Northwest Territories, passed in the year 1901, or with respect to religious instruction in any public or separate
school as provided for in the said ordinances.

2. In the appropriation by the Legislature or distribution by the Government of the province of any moneys for the
support of schools organized and carried on in accordance with the said chapter 29, or any Act passed in amendment
thereof or in substitution therefor, there shall be no discrimination against schools of any class described in the said
chapter 29.

3. Where the expression “by law” is employed in paragraph (3) of the said section 93, it shall be held to mean the law
as set out in the said chapters 29 and 30; and where the expression “at the Union” is employed in the said paragraph (3),
it shall be held to mean the date at which this Act comes into force.

An alternative was provided for Newfoundland by Term 17 of the Terms of Union of Newfoundland with Canada
(confirmed by the Newfoundland Act, 12-13 Geo. VI, c. 22 (U.K.)). Term 17 of the Terms of Union of
Newfoundland with Canada, set out in the penultimate paragraph of this note, was amended by the Constitution
Amendment, 1998 (Newfoundland Act) (see SI/98-25) and the Constitution Amendment, 2001 (Newfoundland
and Labrador) (see S1/2001-117), and now reads as follows:

17. (1) In lieu of section ninety-three of the Constitution Act, 1867, this term shall apply in respect of the Province of
Newfoundland and Labrador.

(2) In and for the Province of Newfoundland and Labrador, the Legislature shall have exclusive authority to make laws in
relation to education, but shall provide for courses in religion that are not specific to a religious denomination.

(3) Religious observances shall be permitted in a school where requested by parents.

Prior to the Constitution Amendment, 1998 (Newfoundland Act), Term 17 of the Terms of Union of Newfoundland
with Canada had been amended by the Constitution Amendment, 1997 (Newfoundland Act) (see SI1/97-55) to read
as follows:

17. In lieu of section ninety-three of the Constitution Act, 1867, the following shall apply in respect of the Province of
Newfoundland:

In and for the Province of Newfoundland, the Legislature shall have exclusive authority to make laws in relation to education but

(a) except as provided in paragraphs (b) and (), schools established, maintained and operated with public funds shall
be denominational schools, and any class of persons having rights under this Term as it read on January 1, 1995 shall
continue to have the right to provide for religious education, activities and observances for the children of that class in
those schools, and the group of classes that formed one integrated school system by agreement in 1969 may exercise
the same rights under this Term as a single class of persons;

(b) subject to provincial legislation that is uniformly applicable to all schools specifying conditions for the
establishment or continued operation of schools,

(1) any class of persons referred to in paragraph (a) shall have the right to have a publicly funded
denominational school established, maintained and operated especially for that class, and

(ii) the Legislature may approve the establishment, maintenance and operation of a publicly funded school,
whether denominational or non-denominational;



(c) where a school is established, maintained and operated pursuant to subparagraph (b)(i), the class of persons referred
to in that subparagraph shall continue to have the right to provide for religious education, activities and observances
and to direct the teaching of aspects of curriculum affecting religious beliefs, student admission policy and the
assignment and dismissal of teachers in that school;

(d) all schools referred to in paragraphs (a) and (b) shall receive their share of public funds in accordance with scales
determined on a non-discriminatory basis from time to time by the Legislature; and

(e) if the classes of persons having rights under this Term so desire, they shall have the right to elect in total not less
than two thirds of the members of a school board, and any class so desiring shall have the right to elect the portion of
that total that is proportionate to the population of that class in the area under the board’s jurisdiction.

Prior to the Constitution Amendment, 1997 (Newfoundland Act), Term 17 of the Terms of Union of Newfoundland
with Canada had been amended by the Constitution Amendment, 1987 (Newfoundland Act) (see SI/88-11) to read
as follows:

17. (1) In lieu of section ninety-three of the Constitution Act, 1867, the following term shall apply in respect of the Province of
Newfoundland:

In and for the Province of Newfoundland the Legislature shall have exclusive authority to make laws in relation to education, but
the Legislature will not have authority to make laws prejudicially affecting any right or privilege with respect to denominational
schools, common (amalgamated) schools, or denominational colleges, that any class or classes of persons have by law in
Newfoundland at the date of Union, and out of public funds of the Province of Newfoundland, provided for education,

(@) all such schools shall receive their share of such funds in accordance with scales determined on a non-
discriminatory basis from time to time by the Legislature for all schools then being conducted under authority of the
Legislature; and

(b) all such colleges shall receive their share of any grant from time to time voted for all colleges then being conducted
under authority of the Legislature, such grant being distributed on a non-discriminatory basis.

(2) For the purposes of paragraph one of this Term, the Pentecostal Assemblies of Newfoundland have in Newfoundland all the
same rights and privileges with respect to denominational schools and denominational colleges as any other class or classes of
persons had by law in Newfoundland at the date of Union, and the words “all such schools” in paragraph (a) of paragraph one of
this Term and the words “all such colleges” in paragraph (b) of paragraph one of this Term include, respectively, the schools and
the colleges of the Pentecostal Assemblies of Newfoundland.

Term 17 of the Terms of Union of Newfoundland with Canada (confirmed by the Newfoundland Act, 12-
13 Geo. VI, c. 22 (U.K.)), which Term provided an alternative for Newfoundland, originally read as follows:

17. In lieu of section ninety-three of the Constitution Act, 1867, the following term shall apply in respect of the Province of
Newfoundland:

In and for the Province of Newfoundland the Legislature shall have exclusive authority to make laws in relation to education, but
the Legislature will not have authority to make laws prejudicially affecting any right or privilege with respect to denominational
schools, common (amalgamated) schools, or denominational colleges, that any class or classes of persons have by law in
Newfoundland at the date of Union, and out of public funds of the Province of Newfoundland, provided for education,

(a) all such schools shall receive their share of such funds in accordance with scales determined on a non-
discriminatory basis from time to time by the Legislature for all schools then being conducted under authority of the
Legislature; and

(b) all such colleges shall receive their share of any grant from time to time voted for all colleges then being conducted
under authority of the Legislature, such grant being distributed on a non-discriminatory basis.



See also sections 23, 29 and 59 of the Constitution Act, 1982. Section 23 provides for new minority language
educational rights and section 59 permits a delay in respect of the coming into force in Quebec of one aspect of
those rights. Section 29 provides that nothing in the Canadian Charter of Rights and Freedoms abrogates or
derogates from any rights or privileges guaranteed by or under the Constitution of Canada in respect of
denominational, separate or dissentient schools.

Vil Added by the Constitution Amendment, 1997 (Quebec) (see S1/97-141).

X Amended by the Constitution Act, 1964, 12-13 Eliz. 11, c. 73 (U.K.). As originally enacted by the British
North America Act, 1951, 14-15 Geo. VI, c. 32 (U.K.), which was repealed by the Constitution Act, 1982,
section 94A read as follows:

94A. 1t is hereby declared that the Parliament of Canada may from time to time make laws in relation to old age pensions in
Canada, but no law made by the Parliament of Canada in relation to old age pensions shall affect the operation of any law present
or future of a Provincial Legislature in relation to old age pensions.





